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M A N A G E D  C A R E  L I A B I L I T Y

William S. Mills, of the Durham
firm of Glenn, Mills & Fisher, P.A.,
was president of the Academy in
1999–2000. An earlier article by
Mills in the Spring 1996 issue of
Trial Briefs outlines how to make
comparative negligence an issue in
a case for potential appellate
review.

Contributory Negligence

F O C U S

by William S. Mills

Contributory negligence continues
as a barrier to justice only for the
citizens of North Carolina and just

three other states, having been discredited
by legal scholars and abandoned by the
other forty-six states in America.1 Contrib-
utory negligence is an arcane doctrine that
must be abandoned. Three principal rea-
sons compel this conclusion.

First, contributory negligence is a harsh,
patently unfair doctrine, because a care-
less person avoids all responsibility for the
injuries he causes. When an injured citizen
is denied recovery, regardless of the de-
gree to which he is at fault, it erodes public
confidence in the fairness of our courts.
North Carolina law should trust our citizen
juries to proportion responsibility between
the parties by adopting the more equitable
rule of comparative negligence.

Secondly, the historic rationale for con-
tributory negligence no longer applies.
North Carolina adopted contributory negli-
gence because it was the majority rule at
that time. However, the overwhelming ma-
jority of jurisdictions have now rejected it,
and no sound rationale justifies its contin-
ued support. 

Finally, comparative negligence would
promote the more efficient use of our judi-
cial resources by eliminating common law
doctrines that have created their own dif-
ficulties, such as avoiding a contributory
negligence bar by proving gross negligence
or last clear chance. Both of these doctrines
developed as exceptions to the harsh rule of
contributory negligence. The elimination
of the need for instructions on gross negli-
gence and last clear chance would simplify
trials and reduce appellate issues.

Contributory Negligence Has Been
Abandoned by Majority 
The vast majority of jurisdictions within
the United States have rejected contribu-

tory negligence in favor of comparative
negligence because the overwhelming
opinion of legal scholars and authorities
recognizes the basic concepts of fairness
and justice embraced by comparative neg-
ligence.2 Four neighboring states (Tennes-
see, South Carolina, Kentucky and West
Virginia), have abandoned contributory
negligence and adopted comparative neg-
ligence by judicial decision.3 The time has
come for the North Carolina Supreme
Court to do the same.

Unfortunately, the North Carolina
Supreme Court continues to decline op-
portunities to move our state into the ma-
jority of jurisdictions. The court recently
heard an appeal in Yancey v. Lea on the is-
sue from the dissent in the court of appeals
on the failure of the trial court to instruct
on gross negligence to overcome contribu-
tory negligence.4 In that case, the plaintiff
requested the trial judge to give a jury in-
struction on comparative negligence, which
was denied. The court of appeals’ opinion
stated that despite what their personal
opinions may be, they were compelled to
follow the law as established by the N.C.
Supreme Court and affirmed. Despite the
fact that a mandatory appeal existed on the
failure to give the gross negligence in-
struction, the N.C. Supreme Court denied
the petition for discretionary review on the
failure to give the comparative negligence
instruction.5

Contributory Negligence Is Unjust
Negligence cases represent a significant
portion of the trial courts’ dockets. The
public, therefore, has a significant inter-
est in having these cases resolved in a
manner that is fair, just, and reasonable.
However, contributory negligence has
been widely and thoroughly criticized for
many years because of its lack of funda-
mental fairness.6
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Telling the Story . . . 
Cecil Bryan Stanley, Jr. was
a good man. As a boy, he
dove into a farm pond to
save a motorist whose car
had crashed into the water.
He won a track scholarship
to Appalachian State Uni-
versity, where he com-
peted successfully. Later,
he chose to make coaching
and teaching the mentally
handicapped in the public
schools his career. He was

committed to his work and once won the county
“Teacher of the Year” award. He was also active in his
church and as a volunteer in the Special Olympics.

In July of 1995, Mr. Stanley was working a second job
painting a gymnasium to earn money to take his wife on
a cruise for their 25th wedding anniversary. Running par-
allel to the gym, and as close as eight feet in places, was
a high voltage power line. In contrast to the lines that go
to residences, which carry 240 volts of electricity, this
high voltage line carried 7200 volts. The local power
company had installed the line four decades before and
continued to own, operate and maintain it. It was not in-
sulated and there were no warning signs. The line was
unnecessarily close to the gym. Despite the fact that the
gymnasium would obviously require maintenance over
the years, including painting, the power company had
never buried or moved this hazard.

On the morning of July 29, Mr. Stanley warned his em-
ployee about the power line and stressed the impor-

Contributory negligence is inherently
unfair because it forces an injured person
to bear the entire loss, even though the loss
is caused in part by the wrongdoing of an-
other. The injured party is forced to bear
the entire burden of both parties’ conduct,
despite being the one least able to do so,
while the defendant is able to completely
avoid personal responsibility for causing
an injury.

A half century ago, William L. Prosser
observed that “No one ever has succeeded in
justifying [contributory negligence] as a pol-
icy, and no one ever will.”7 There are no de-
fenders of contributory negligence in mod-
ern legal scholarship or judicial opinions.

The decisions set out by other state
supreme courts that have abandoned con-
tributory negligence reiterate this criti-
cism. The West Virginia Supreme Court
referred to contributory negligence as an
“obvious injustice.”8 In Langley v. Boyter,
Chief Judge Sanders, writing for the Court
of Appeals of South Carolina, stated: 

To paraphrase John Locke, there is noth-
ing less powerful than an idea whose
time has gone. In our opinion, the Doc-
trine of Contributory Negligence is an
idea whose time has gone in South Car-
olina. It is extinct almost everywhere it
once existed. It no longer exists in Eng-
land, the country of its birth. It survives
only in parts of this country, where it is
threatened and endangered. Indeed the

Doctrine of Contributory Negligence
exists today as the Ivory-billed Wood-
pecker of the common law.

The continued existence of the Doc-
trine of Contributory Negligence as pres-
ently applied in South Carolina cannot
be justified on any logical basis. It is
contrary to the basic premise of our fault
system allowing a defendant, who is at
fault in causing an accident, to escape
bearing any of its costs, while requiring
a plaintiff, who is no more than equally
at fault or less at fault to bear all of its
costs. As our Supreme Court has ob-

served, “there is no tenet more funda-
mental in our law than liability follows
the tortious wrongdoer.”9

One wonders how long we will have to
wait for the North Carolina Supreme Court
to articulate such an enlightened position.

Law Undermines Confidence in Courts’
Fairness
Contributory negligence erodes public
confidence in our courts and their ability to
impart justice to persons in need of help. It
has been widely recognized that juries, in
order to avoid the harshness of contribu-
tory negligence, will find the defendant li-
able, ignore the plaintiff’s contributory
negligence, and then reduce the damages.10

Such motivation on the part of a jury, as
laudable and understandable as it may be
in terms of doing justice in an individual
case, is harmful to the rule of law for three
reasons:

1. It invites a jury to disregard the
court’s instructions and to engage in their
attempt to be fair and just without appro-
priate guidance from the court; 

2. Jurors who disregard the law to
reach a fair result have less faith and trust
in their judicial system and the rule of
law; and

Contributory negligence is inherently unfair because it
forces an injured person to bear the entire loss, even
though the loss is caused in part by the wrongdoing of
another.
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3. Jurors who follow the judge’s 
instructions regarding contributory 
negligence will feel as though they have
not rendered a “just” decision. 

Variations in jury response to contribu-
tory negligence result in inconsistent appli-
cations of the law. These reactions to the
outdated doctrine of contributory negli-
gence, while justified, cause citizen jurors to
distrust the judicial system’s ability to pro-
vide them, their families, and their neigh-
bors with a fair resolution of future prob-
lems. The civil law in a democratic society
must always be rational and just and there-
by earn the respect and confidence of its
consumers, the citizens. Our supreme court
should welcome the opportunity to exam-
ine these important issues after full brief-
ing, debate, and consideration of the public
interest.

No Sound Rationale for Contributory
Negligence 
Our state supreme court is cited as having
adopted the doctrine of contributory negli-
gence as a complete bar to a plaintiff’s
recovery, essentially in dicta, in an 1869
opinion, Morrison v. Cornelius.11 In Morri-
son, the plaintiff sued for the value of cat-
tle that died after drinking poisonous liquid
left behind when the defendants aban-
doned a saltpeter manufacturing plant to

escape from Union troops. Although this
case is cited as the origin of our contribu-
tory negligence rule, the Morrison Court
concluded that, under the facts, the defen-
dants owed no duty to the cattle owner, and

therefore the question of negligence was
not properly submitted to the jury.

In dicta, the court briefly discussed the
rationale for contributory negligence: “We
have examined with care some of the lead-
ing American and English authorities and
in the midst of various conflicting views,
we think they establish some general uni-
form rules on the subject.”12

Contributory negligence was therefore
adopted in North Carolina because it was
the “generally uniform” rule at the time of
the Morrison decision. Our state supreme
court has never examined the rationale for
following the doctrine of contributory neg-
ligence. The initial reason for its adoption
(that it was the majority rule) ceased to be

true long ago, and our court should recog-
nize this and join the other forty-six states
that have already adopted comparative neg-
ligence. As stated by Chief Judge Sanders,
writing for the South Carolina Court of

Appeals in Langley v. Boyter : “The doc-
trine [of contributory negligence] has long
since been abandoned virtually every-
where it was once recognized, including in
England, the country of its birth.”13

Historical Reasons Are No Longer Valid
The apparent rationales offered by some
early North Carolina cases no longer justify
the doctrine of contributory negligence.
The three historical rationales for contrib-
utory negligence are: (1) the injured party
brought the injury upon himself; (2) there
were no rules for apportioning the dam-
ages when multiple parties were at fault;
and (3) the rule was apparently followed
by a majority of jurisdictions at that time.14

There is no logical rationale for depriving an injured 
plaintiff of any recovery simply because of some slight 
negligence, while allowing the other negligent party to
avoid responsibility completely; such a rule is contrary to
the 

tance of working safely around it. However, at approxi-
mately 9:00 a.m., Mr. Stanley, distracted by the weight of
the ladder he was trying to move and concerned about
not letting it fall onto his co-worker, let the ladder slip
into the line and was electrocuted. His death left his wife
a widow and his children without their father. 

At trial, the jury found that the power company was
negligent in installing and maintaining the power line so
close to the gym. But because they believed Mr. Stanley
was partially responsible for the accident, they were com-
pelled by the doctrine of contributory negligence to
award his family nothing.

Under this harsh, unfair, and outdated legal doctrine,
attorneys for powerful corporations can argue that if the
injured person is as little as one percent at fault, that fault
negates the much greater responsibility of the corpora-

tion and shields it from any responsibility for its actions.
This archaic doctrine has been rejected in all but four
states as patently unfair. In every other state, both par-
ties’ relative fault is compared so that responsibility for
the accident can be shared. 

The doctrine of contributory negligence encourages
careless defendants to continue the irresponsible be-
havior that is certain to injure others. Following the Stan-
ley trial, the jurors in the case begged the power com-
pany to make sure that the power line was moved. Today,
the power line is still there.

—by Rick Harper
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These reasons no longer justify the con-
tinued application of contributory negli-
gence in light of changes that have oc-
curred in society and in the law since
Morrison v. Cornelius. There is no logical
rationale for depriving an injured plaintiff
of any recovery simply because of some
slight negligence, while allowing the other
negligent party to avoid responsibility
completely; such a rule is contrary to the
principal of personal responsibility.

The success of comparative negligence
in other states now provides a wealth of ex-
perience and guidance with which to eval-
uate relative fault and to assess damages
fairly. Well-recognized rules exist for ap-
portioning damages to reflect comparative
fault, and our state’s trial courts are already
called upon to apply the doctrine of com-
parative negligence in some situations. For
example, a plaintiff in North Carolina seek-
ing redress under the Federal Employer’s
Liability Act or under Admiralty Law does
not face a complete bar if found to be neg-

ligent.15 Both of those federal statutes have
embraced the doctrine of comparative
negligence. Additionally, claims are some-
times tried in which another state’s law re-
garding comparative negligence must be
applied.16

Finally, forty-six states have now rec-
ognized this obvious truth. Stare decisis
does not justify the continued injustice of
the doctrine of contributory negligence.

N.C. Supreme Court Could Abolish Law
Since contributory negligence is a doctrine
of common law that has not been codified,
the North Carolina Supreme Court has the
authority to change it. This has been dis-
cussed in two prominent rulings in the
North Carolina Court of Appeals: Bosley
and Bowden. Judge Wynn, writing for the
court in Bosley, stated: 

From the outset, we recognize that there
are serious questions regarding the va-
lidity of the doctrine of contributory

negligence as evidenced by the fact that
forty-six states have abandoned the doc-
trine in favor of comparative negligence
. . . We first further acknowledge that
the United States Supreme Court has
described contributory negligence as a
‘discredited doctrine which automati-
cally destroys all claims of injured per-
sons who have contributed to their in-
juries in any degree, however slight.’
Pope and Talbert, Inc. v. Hawn, 346 U.S.
406, 409, 74 S.Ct. 202, 205, 98 L.Ed.
143, 150 (1953). The doctrine of con-
tributory negligence, which is a crea-
ture of common law followed in this
State since Morrison v. Cornelius, 63
N.C. 346 (1869), remains the law of
this State until our Supreme Court
overrules Morrison (emphasis added).
See Corns v. Hall, 112 N.C. App. 232,
435 S.E.2d 88 (1993); see also Cannon v.
Miller, 313 N.C. 324, 327 S.E.2d 88
(1985). It is also clear that although there
is no statutory basis for the doctrine of
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contributory negligence in North Car-
olina, the General Assembly, in the face
of inaction by our Supreme Court, could
choose to adopt a system of compara-
tive negligence.17

Stare Decisis Should Never Impede 
Improvements in Law
Stare decisis does not prevent legal reform
when experience and reason propel our
court to conclude that reform is needed.
The North Carolina Supreme Court has
said, “nothing is settled until it is settled
right.”18 Nor should our supreme court ap-
ply stare decisis “when it results in perpet-
uation of error or grievous wrong.”19 Jus-
tice Southerland, writing for the United
States Supreme Court in 1933, stated: 

To say that the courts of this country are
forever bound to perpetuate such of its
rules as, by every reasonable test, are
found to be neither wise nor just, be-
cause we have once adopted them as
suited to our situation and institutions at
a particular time, is to deny to the com-
mon law in the place of its adoption a
‘flexibility and capacity for growth and
adaptation’ which was ‘the peculiar
boast and excellence’ of the system in
the place of its origin.20

In recognition of the principal that stare
decisis should never impede the evolution
of justice, the supreme courts of South Car-
olina, Tennessee, West Virginia, Kentucky,
Florida, Iowa, Montana, Michigan, New
Mexico, Illinois, California and Alaska have
all abandoned the common law doctrine of
contributory negligence and embraced the

more just doctrine of comparative negli-
gence.21

The Supreme Court of Kentucky, adopt-
ing comparative negligence, stated:

But the doctrine of Stare Decisis does
not commit us to the sanctification of an-
cient fallacy . . . “Stare Decisis does not
preclude the change. That principle does
not require blind imitation of the past or
adherence to a rule . . . we must reform
common law doctrines that are unsound
and unsuited to present conditions.”22

Comparative Negligence Would
Conserve Judicial Resources
Comparative negligence would eliminate
the tremendous waste of judicial resources
spent on interpreting and applying the
patchwork of exceptions to contributory
negligence. Courts have reacted to the
harshness of contributory negligence by
creating exceptions to avoid its applica-
tion. This approach further complicates the
law, increases the appellate caseload, and
results in the unfair treatment of similarly
situated plaintiffs.

For example, North Carolina courts have
long recognized that contributory negli-
gence is not a bar to recovery when the de-
fendant’s conduct rises to the level of gross
negligence. This exception essentially al-
lows juries to compare the relative negli-
gence of the parties—when the defendant’s
conduct is particularly egregious, the plain-
tiff is not barred from recovery.

However, the doctrine of gross negli-
gence remains an “all or nothing” proposi-
tion that often fails to achieve a fair and eq-
uitable result unless the jury chooses to

ignore the law as given by the court. Al-
though the doctrine may allow a plaintiff to
overcome the bar of contributory negli-
gence, it still does not permit the jury to
weigh and balance the respective negli-
gence of the parties in awarding damages.
A defendant who is grossly negligent pays
for all of the plaintiff’s damages, even when
those damages were caused in part by the
plaintiff’s negligence.

Another common law doctrine created
to avoid contributory negligence is “last
clear chance.” Our own court of appeals has
acknowledged the criticism of last clear
chance as a cumbersome and complicated
method to avoid the harshness of contribu-
tory negligence. Judge Lewis, writing for
the Court of Appeals of North Carolina in
Bowden v. Bell, recognized this criticism:

We note from the outset that the doc-
trines of contributory negligence and
last clear chance have been sharply crit-
icized. In fact, forty-six states have
abandoned the doctrine of contributory
negligence in favor of comparative neg-
ligence. Bosley v. Alexander, 114 N.C.
App. 470, 471, 442 S.E.2d 82, 83 (1994).
In this state, in 1981, the Legislative Re-
search Commission recommended to
the General Assembly that it abolish the
doctrines of contributory negligence and
last clear chance by enacting the Com-
mission’s Proposed Statute on Com-
parative Fault. North Carolina Legisla-
tive Research Comm’n Rep. to the 1981
General Assembly of North Carolina,
Laws of Evidence and Comparative
Negligence (1981). The Commission
noted that ‘general agreement exists that
courts have utilized special devices, such
as last clear chance . . . primarily to mit-
igate against the harshness of the con-
tributory negligence rule.’ Id. at 6. See
also W. Page Keeton, et al., Prosser
and Keeton on the Law of Torts,
§66, at 463-64 (5th Ed. 1984) (“no very
satisfactory reason for the rule [of last
clear chance] ever has been suggested.
. . . The real explanation would seem to
be a fundamental dislike for the harsh-
ness of the contributory negligence
defense.”)23

Prosser has concluded that this exception
has resulted in enormous confusion among
and within the various states.24



As long as our courts continue to apply
contributory negligence—an outdated

and criticized barrier to justice—North
Carolina citizens who have been injured by
the carelessness of others will suffer an
uncertain fate when going to court: some
will have a jury disregard the law and ap-
ply a type of comparative negligence of the
jury’s unguided creation in their effort to
be fair; others will leave with no help from
the halls of justice. It is our mission to con-
tinue to fight this doctrine and regain the
public’s confidence in our courts. ■
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C L A S S I F I E D

Heavy Truck and Bus Accidents
We work with you from discovery through
trial. For a summary of our service, fees, ref-
erences and a C.V., contact: Motor Carrier
Accident Consultants, PO Box 2396, Satel-
lite Beach, FL 32937. Voice (321) 777-1975;
Fax (321) 777-2045.

Medical Legal Consulting
Professional company in Chattanooga assists
lawyers with cases involving anything med-
ical. Physicians and subcontractors covering
all medical specialties. We provide simple case
review to detailed summaries and court ap-
pearances. Culver-King Medical Consulting,
Inc. Voice (423)510-0203;Fax(423) 510-1967;
Email Culverking@aol.com.


