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Sovereign Immunity: The King Can Do

No Wrong?

hat do you mean they're im-
mune?!” How many timeshave
we all heard those words from

aclient who has been harmed by the negli-
gence of a state or local government em-
ployee in North Carolina? The average
North Carolinian hasno ideathat if sheis
injured as aresult of the negligence of a
police officer, sanitation worker, or any
other governmental employee, there is a
very good chance she may not have any
means of recoursethrough our civil justice
system. The average North Carolinian is
also shocked when she realizes the town,
city, or county she calls home may have
made a conscious decision not to carry lia-
bility insurance; that sounds fine when
politicians are talking about cutting bud-
gets, but it certainly does not sit well when
thereisno recoursefor aseverely injured
person or family member.

History of Sovereign Immunity
The doctrine of sovereign immunity arose
from the notion that the English monarchy
was sovereign and could not be liable for
damageto its subjects.! The doctrine orig-
inated in the English case of Russel v. Men
of Devon, which held that an unincorpo-
rated town could not be liable for damage
caused by adefective bridge.2

Actually, early North Carolinadecisions
expressly rejected the doctrine until Moffit
v. City of Asheville.3 In Moffit, the North
Carolina Supreme Court held that the lia-
bility of agovernmental entity for the neg-
ligence of itsofficers, agents, or employees
depends upon the type of activity in which
the entity was engaged. When the entity is
“exercising the judicial discretionary or
legislativeauthority, conferred by its char-
ter, or isdischarging aduty, imposed solely
for the benefit of the public,” itisnot liable
for the negligence of itsemployees.4

Over the years, statutory and common

law have nibbled away at this ancient and
antiquated doctrine. North Carolina, how-
ever, continues to recognize the common
law rule, shielding governmental entities
from liability except to the extent that im-
munity has been waived by statute.> The
purpose of thisarticle isto provide a gen-
eral overview of the status of governmen-
tal immunity in North Carolina.

The State Tort Claims Act

Until 1951, citizens of North Carolina had
no recourse against the Statefor injuries or
damages sustained as aresult of the negli-
gent or other acts of State employees and
agencies. In 1951, the General Assembly
waived the Statesimmunity, in part by en-
actingtheNorth CarolinaTort ClaimsAct.6
Atthat time, injured parties could only seek
up to $8,000 from the State for damages.”
Today, the maximum amount recoverable
i$$500,000.8

TheTort ClaimsAct requirestheNorth
Carolina Industrial Commission to hear
tort claims against “the State Board of Ed-
ucation, the Board of Transportation, and
dl other departments, institutionsand agen-
ciesof the State” ® The Commission deter-
mineswhether or not each individual claim
arose as aresult of the negligence of any
officer, employee, involuntary servant, or
agent of the State while acting within the
scope of his office, employment, service,
agency, or authority, under circumstances
where the State of North Caroling, if it
were a private person, would be liable to
the claimant in accordance with the laws
of North Carolina. Only actions against
state departments, institutions, or state
agenciesare authorized.

References in the Act to “the State”
mean the particular department, agency or
institution of the state against which recov-
ery is sought. The Act does not authorize
actions against State employees or agents
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in their individual capacities. Generally,
those claims must be brought at common
law inthe General Courtsof Justice.10

Togiverisetoaclamunder the Act, the
individual whose conduct produces the
claimant’sinjury must have acted on behalf
of adepartment, institution, or agency of the
State. The Act hasno applicationtoinjuries
caused by city or county employees.1t

Claims must be filed with the Commis-
sion within three years after the accrual of
the claim. If death results from the acci-
dent, the personal representative of the de-
ceased must file the claim for wrongful
death within two years after the death.22 If
the Commission determines there was
negligenceon the part of the Statethat was
aproximate cause of the injury, and there
was no contributory negligence on the part
of the injured party, it will then decide on
the amount of damages to be paid. The
Commissionisauthorized by the Act totax
costs against the losing party in the same
manner as costs are taxed by the superior
court incivil actions.3

TheNorth Carolinalndustrial Commis-
sion also has jurisdiction over tort claims
against any county board of education or
any city board of education for claimsthat
arise as a result of any aleged defects
affecting the safe operation of school
transportation vehicles, or resulting from
negligent acts or omissions of drivers,
transportation safety assistants, or moni-
torsof public school buses or school trans-
portation service vehicles. 4

Local Boardsof Education

By statute, any local board of education,
by securing liability insurance, is autho-
rized and empowered to waive its govern-
mental immunity from liability for dam-
ages by death or injury to person or
property caused by negligence or tort of
any agent or employee acting within the
scope of their authority or within the
course and scope of their employment.
Thisimmunity iswaived only to the extent
that the board of education isindemnified
by insurance.’> Beware that some boards
pay the North Carolina School Board
Trust for apolicy that the boards may ar-
gue is not insurance under the statutes.
This will require precise analysis of the
version of the policy at issue. Suitsagainst
alocal board of education that isinsured

may befiled in any court of competent ju-
risdiction in this state, but only in the
county of that board of education.16

Local Governments

Each county in North Carolinaisa*“body
politic and corporate” and may sue and be
sued in the name of the county.” Cities,
towns, and villagesare municipal corpora-
tionsthat also have the capacity to sueand
be sued.18 However, the doctrine of sover-
eign immunity bars private citizens from
suing alocal governmentintort, with some

tainsitsimmunity from civil liability inits
governmental capacity.24 The entity is not
liable for the amount of any deductible or
amountsit retains. Therefore, the purchase
of limited insurance coverage or excess
coverage by an entity constitutes only a
partial waiver of immunity-25

In some cases, local governments have
purchased excess insurance, exercising
their discretion asto how claimsareto be
handled up to the amount of insurance cov-
erage. Historically, problems have arisen
when somelocal governments choseto set-

There is no predictability from one county or city line to the
next whether a tort claim will be denied based on immunity,
paid by some form of insurance, or determined by some
maze of procedures and policies.

exceptions. the doctrine does not bar suits
against the entity based upon violations of
the North Carolina Constitution,® nor does
it bar suits brought under 42 U.S.C. 81983
for violations of the United States Consti-
tution.20

Waiving | mmunity by Purchase of I nsur-
ance. A local government may waive its
immunity by purchasing liability insurance
or by participating in alocal government
risk pool. The exposure for the local gov-
ernment under these circumstances, how-
ever, isonly tothe extent of itsinsurance or
risk pool coverage.2

Risk Pools. Loca governments may aso
participatein“loca government risk pools”
In arisk pool, two or more local govern-
ments contract for the joint purchase of in-
suranceor to pool retention of their risksfor
property losses and liability claims, and to
provide for the payment of such losses or
claims made against any member of the
pool, onacooperative or contract basiswith
oneanother.22 Poolsmust pay all claimsfor
which each member incurs liability during
each member’s period of membership, ex-
cept when a member has individually re-
tained therisk, therisk isnot covered, and
the amount of the claim exceedsthe cover-
age provided by the pool .23

To the extent alocal government is not
insured or protected by arisk poal, it re-

tle some claims, while asserting immunity
in others. While alocal government’s at-
tempt to negotiate aclaim or pay part of a
claim does not operate as awaiver of im-
munity, the entity must be cautiousto uti-
lize asystem of adjusting or paying claims
that does not violate the civil rights of its
claimants.26

Picking and choosing to pay certain
claimsand crying immunity in otherssim-
ilarly situated was challenged in Dobrow-
olska v. Wall on the basis of due process
and equal protection.2” The plaintiffs in
Dobrowol ska were two minors who were
injured by a city police officer in an auto-
mobile collision. The City carried excess
insurance. For amounts up to the excess
coverage, the City participated in a“Local
Government Excess Liability Fund, Inc”
This Fund was not arisk pool. Therefore,
the City wasimmunefor amountsup tothe
excesscoverage. However, the Fund would
sometimes assert immunity but pay claims;
other times, for similarly situated claim-
ants, it would assert immunity and not pay
claims.

Thecourt of appealsoverturnedthetrial
court’s entry of summary judgment for the
defendant City, holding plaintiff could
bring suit against defendant City under
§1983 for monetary damages. The court
found there were genuine issues of mater-
ial fact asto whether or not the City’s pol-
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icy of paying some claimants and not oth-
ers who were similarly situated violated
plaintiffs dueprocessand equal protection
rights due to arbitrary and capricious be-
havior, and whether such behavior was
reasonably related to alegitimate govern-
mental objective.28

It appears from Dobrowolska that alo-
cal governmental entity can carry excess
insurance and use a variety of means that
are not considered insurance or risk pools
to“adjust” claimsthat are below itsexcess
coverage. It must, however, usean adequate
processto adjust theseclaimsthat isnot ar-
bitrary and capricious and does not violate
equal protection and due processrights.

The Dobrowol ska caseisaprime exam-
ple of afestering problem in North Car-
olina that requires a legislative solution.
Every county, city, and town in this state
hasits own method of dealing with itstort
liability. There is no predictability from
one county or city lineto the next whether
atort claim will be denied based onimmu-
nity, paid by some form of insurance, or
determined by some maze of procedures
and palicies.

The Legidative Research Commission
of the Genera Assembly authorized a
study of State tort liability and immunity
during its regular session in 1999. The
State Tort Liability and Immunity Study
Committee met throughout the 2000 ses-
sion and submitted its report to the 2001
General Assembly. The Committee recog-
nized the inconsistency in protection of-
fered by local governments.2® Table Lillus-
trates some of the Committee's findings
regarding coverage for local governments
acrossthe state.30

Inlight of Dobrowolska, the Committee
agreed on proposed |egidlation that makes
self-funded reserves a form of insurance
for purposes of waiving immunity and
makes any purchase of insurance awaiver
of immunity from the first dollar of dam-
ages.3L The Committe€s proposed House
bill died, but asimilar bill has passed the
Senate.32 Itsfate will be determined in the
next legislative session.

Governmental vs. Proprietary
Distinction

If alocal government has not waived im-
munity by the purchase of insurance or
participationinarisk pool, the next stepin

evaluating an entity’s immunity status is
determining whether the function at issue
was governmental or proprietary.

Proprietary Function Exception

Local governments can enjoy the cloak of
immunity so long as they are performing
governmental functions. Immunity does
not apply, however, whenthelocal govern-
ment is engaged in a proprietary func-
tion.33 The difficulty comesin determining
what functions are proprietary and what
functionsare governmental.

Governmental functions are those his-
torically performed by the government and
are not ordinarily carried out by a private
corporation. Law enforcement operations,
operations of jails, public libraries, county
fire departments, public parks, and city
garbage services are basic examples of
governmental functions.34

When alocal government engagesinan
activity that is commercia or chiefly for
the private advantage of a compact com-
munity, it isconsidered proprietary.35

The analysis of whether a function is

Table1l How North Carolina Counties and Cities Handle Risk Management
Number of Number of
Type Cities'Towns Counties Total
Auto Liability
Commercial Coverage (CI) 170 35 205
Pool (LPor AP) 292 54 346
Self Fund (SF) 5 2 7
Self Fund & Comm. Cov. (SF/CI) 8 4 12
No Insurance (NONE) 9 0 9
Not Known 49 5 54
Total 533 100 633
General Liability
Commercial Coverage (Cl) 192 31 223
Pool (LPor AP) 305 61 366
Self Fund (SF) 7 2 9
Self Fund & Comm. Cov. (SF/CI) 8 6 14
No Insurance (NONE) 10 0 10
Not Known 11 0 11
Total 533 100 633
Public Officials/E&O Liability
Commercial Coverage (Cl) 184 32 216
Pool (LPor AP) 248 55 303
Self Fund (SF) 5 2 7
Self Fund & Comm. Cov. (SF/CI) 8 4 12
No Insurance (NONE) 9 0 9
Not Known 79 7 86
Total 533 100 633
Law Enforcement Liability*
Commercial Coverage (Cl) 171 33 204
Pool (LPor AP) 193 52 245
Self Fund (SF) 5 3 8
Self Fund & Comm. Cov. (SF/CI) 8 3 11
No Insurance (NONE) 9 0 9
Not Known 147 9 156
Total 533 100 633
* 464 municipalities have a policeforce.
Note: Figuresasof December 28, 2000
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proprietary or governmenta has taken a
tortuous path in our appellate courts. In
surveying the cases over the years, it fre-
quently appearsthat some particular func-
tions have at one time been found propri-
etary, and at other times, governmental .36

While these decisions are confusing,
the best approach in determining govern-
mental versus proprietary function is to
look at whether the function at issueisone
historically performed by governmental
entities and not ordinarily engaged in by a
private corporation.3” Then, look at whether
or not afee was charged. The motive for
the fee at issue need not be based on
profit.38 Also, consider the mission of the
employee at the particular time the injury
occurred.3

Whilean activity may generally beclas-
sified asagovernmental function, an entity
may still beliableintort for certain phases,
conversely, athough classifiedingeneral as
proprietary, certain phases may be consid-
ered exempt from liability.40 Additionally,
it does not follow that a particular activity
will be denoted a governmental function,
evenif previous cases have held theidenti-
cal activity to be of such apublic necessity
that the expenditure of fundsin connection
with it was for apublic purpose. Compare
Turner v. Reidsville4t which held that ex-
penditure of public fundsfor construction
and maintenance of an airport was for a
public purpose and, therefore, governmen-

tal, with Rhodes v. Asheville,42 which held
that operation and maintenance of an air-
port was proprietary.43

Also, the determination of afunction as
proprietary or governmental can change
with time. As society changes and pro-
gressesand the concepts of thefunctions of
government are modified, the line between
classificationsisnot as sharply drawn.44

By way of example, in Roach v. City of
Lenoir, the court of appeals held that the
construction and maintenance of a sewer
system was governmental .45 Eleven years
later, in Pulliamv. City of Greensboro, the
court acknowledged that over theyears, an
interesting pattern of public enterprise ac-
tivity had emerged in North Carolina
whereby sewer services, electric services,
and natural gas distribution systemswere
being provided by privately owned public
utilitiesin someareas.6 With that, the court
found the operation of asewer system was
proprietary in nature.

The Legislative Research Commis-
sion's Committee on State Tort Liability
and Immunity also grappled with the pro-
prietary and governmental distinction. The
committee recommended that the General
Assembly authorize the Commission to
further study theissue of local government
liahility, including the issue of eliminating
this distinction.4” The fate of this distinc-
tion remainsto be seenintheupcoming leg-
idative session.

Public Officials and Public Employees
After working through theissuesof waiving
immunity and what function the local gov-
ernment was engaged in at the time of the
tort, attorneysmust then look at theindivid-
ual actors to consider whether or not they
should be named asdefendants. The general
ruleisthat public officialsareimmunefrom
suit for negligence in the performance of
governmental duties because such suitsare
essentially against the State, which has ulti-
mate financial responsibility for the com-
pensable conduct of itsofficers.48

Theposition of apublic officer iscreated
by the state constitution or statutes.4® Pub-
lic officers, as opposed to employees, have
been delegated a measure of power of the
sovereign and are charged with therespon-
sibility of performing public dutiesinvolv-
ing the exercise of judgment and discre-
tion.50 Public officers have included chief
building inspectors,5! county managers,52
police officers,53 sheriffs and deputy sher-
iffs,54 coroners,ss inspectorsfor the Depart-
ment of Motor Vehicles,56 and State Depart-
ment of Transportation district engineers,5”
among others.

A plaintiff has a claim against an offi-
cial inhisor her official capacity only if the
state consents or a statutory waiver ap-
plies.58 There are exceptions to this rule,
however, for conduct outside the scope of
theofficia’sauthority, and for conduct that
is corrupt or malicious.5® Bad faith and

Telling the Story . . .

In 1994, Alex and Sheila
Thompson of Sanford shared
the same dream as many
young couples—building their
first home on family owned
land. They hired a contractor,
obtained the necessary build-
ing permits, and began con-
struction.

Following the required
periodic inspections by the
Lee County building inspec-
tor and a final approval, the

Thompsons moved in. Within weeks, however, stress
cracks started appearing in the foundation. Then cracks
appeared at the corners of windows and along the walls.
The kitchen and bathroom countertops started to pull
away from the wall, and the front door became jammed,
requiring a crowbar to open it.

After the first cracks appeared, the building inspector
wrote a letter outlining a number of building code vio-

lations. In 1997, the Thompsons filed suit, alleging neg-

ligence by both the builder and the Lee County inspec-
tor. Lee County was dismissed in 1998 due to the public
duty doctrine. The Thompsons appealed to the North
Carolina Supreme Court, and in Thompson v. Waters, the
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willful and deliberate conduct are also
bases of liability and excluded from any
immunity bar. The public policy protecting
officials from liability for honest mistakes
of judgment has little force when officials
areguilty of intentional wrongdoing.€0
Public employees, as opposed to public

ment and its employees without thoroughly
researching the pleading requisites.

Public Duty Doctrine

The public duty doctrine stands for the
proposition that aduty to all isaduty tono
one. In other words, a plaintiff cannot es-

After working through the issues of waiving immunity and
what function the local government was engaged in at the
time of the tort, attorneys must then look at the individual
actors to consider whether or not they should be named as

defendants.

officials, can beliablefor negligenceinthe
performanceof their duties.1 A public em-
ploye€sduties are not fixed, permanent or
governmental in nature; they are minister-
ial rather than discretionary, and the em-
ployee acts at the direction of others.62
While a public employee can be sued for
negligence, aplaintiff must be ableto show
the employee owed a duty to the plaintiff.
Further, suit must be brought against the
public employeein an individual capacity
to obtain personal liability.63

The quagmire of determining the capac-
ity of employees, their immunities, and how
to plead themisbeyond the scope of thisar-
ticle. Suffice it to say, however, no practi-
tioner should filesuit against alocal govern-

tablish a claim of negligence without the
essential elements of duty and breach of
duty. Actionable negligence occurs only
when thereis afailure to exercise proper
care in the performance of alegal duty a
defendant owes to a plaintiff.64 Under the
doctrine, local governments are shielded
from tort liability arising out of discre-
tionary governmental actions, arguing they
had no legal duty to the particular person
bringing the claim.

The public duty doctrine madeits debut
in North Carolina in 1991 in the case of
Braswell v. Braswell.55 In this case, the
court applied the doctrine to local law en-
forcement, holding that amunicipality and
its agents could not be held liable for fail-

ureto furnish police protection to specific
individuals. The court held that the doc-
trine would apply in such circumstances
unless there was a special relationship be-
tween theinjured party and thelocal gov-
ernment, or thelocal government had cre-
ated aspecial duty by promising protection
to an individual, it was not provided, and
theindividua’s reliance on the promise of
protection was causally related to the in-
jury suffered.s6

After Braswell, therewasaflood of liti-
gation. North Carolinds appellate courts
decided at least twenty-one cases regard-
ing the applicability of the defensein situ-
ations well beyond law enforcement.67
Cases ranging from animal control offi-
cerst8 to state agencies®® to 911 system op-
eratorsasserted thedoctrine asadefense.”
Thefrustration of applying thisdoctrineis
clearly apparent in Judge Wynn'sdissentin
Lovelacev. City of Shelby:

| believe that our Supreme Court should
reexaminethevitality of the public duty
doctrine adopted in Braswell v. Braswell,
330 N.C. 363, 410 SE.2d 897 (1991).
Since the pronouncement of that deci-
sion, our courtshave struggled to pigeon-
holeindividual casesinto specific narrow
exceptionsto reach justifiable results.”

The North Carolina Supreme Court re-
solved this conflict and confusion in April
2000, when it decided both Lovelace and

court ruled that the public duty doctrine did not bar suits
for negligent inspection; it sent the case back for trial. At
that time, the parties engaged in extensive discovery and
depositions.

In January 2002, Lee County filed another motion to
dismiss based on sovereign immunity, claiming for the
first time a lack of insurance coverage. Again, the case
went before a judge, and again, it was dismissed. Under
North Carolina’s antiquated doctrine of sovereign im-
munity, local governments are immune from civil liabil-
ity unless they choose to waive this immunity by pur-
chasing insurance.

Legally, the Thompsons are back on appeal, this time

fighting the sovereign immunity issue. Emotionally, the
case has taken a toll. Alex suffered a heart attack a year
ago and believes the years of tension and stress con-
tributed to it. Everyone in the family has contracted re-
flux esophagitis, which is also stress related.
Meanwhile, the cracks in their dream home continue
to spread.
—by Bruce Cunningham
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Thompson v. Waters.”2 In these cases, the
court declined to extend the public duty
doctrine beyond the context of local law
enforcement, holding Braswell was specif-
icaly limited to its facts. The court noted
that the public duty doctrine has caused
confusion in other jurisdictions, as well,
and acknowledged that in some states,
where sovereignimmunity had been either
legislatively or judicially abrogated, the
courts had abandoned the public duty doc-
trineasaform of sovereign immunity.”3

Thepublic duty doctrine, whilecurrently
limited to law enforcement, is not by any
meansadead issue Itisclear that the North
CarolinaL eague of Municipalitieswill seek
legidlationto codify the public duty doctrine
as adefensein tort actions brought against
municipalities.” It will be the continuing
job of the Academy and other similarly
minded organi zationsto |obby against such
legidation.

Trends

Governmental immunity is under attack
daily, with the doctrine becoming weaker
and its advocates becoming more creative
intheir defense of it. Asearly at 1953, the
North Carolina Supreme Court noted, “the
current trend of legidative policy and of ju-
dicia thought istoward the abandonment of
the monarchistic doctrine of governmental
immunity.” 75 In Seelman v. City of New
Bern, the court noted that the logic of the
doctrine“may well be. .. unsound” and that
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the reasons for its adoption have eroded.®
Nevertheless, the court has deferred to the
legidlatureand hasdeclinedtojudicially ab-
rogate governmental immunity.

e all need to take responsihility for

breaking downthisbarrier tojustice.
Armed with the necessary tools and fund-
ing, the Academy’sand others' lobbying ef-
fortswill help. Most of all, however, it will
bethestoriesof our clients, thelegisatures
constituency, that will evoke compassion,
compel understanding, and bring change. =
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